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The parties are an Israeli couple who married in Israel in 1990 and traveled to the United States in 1994, where the Petitioner's parents reside, and decided to remain there for a certain period. In 1995, the couple had a son (hereinafter – the Minor), who is an American citizen. About a year later, the Respondent traveled with the Minor to Israel for a visit, but since then she has not returned to the United States. The Petitioner filed a motion with the Family Court in Israel in accordance with the Hague Convention (Return of Abducted Children) Law, 5751 – 1991 (hereinafter – the Law) for the return of the Minor to the United States. His motion was accepted, but in the appeal submitted by the Respondent to the District Court it was decided, in a majority opinion, that the Petitioner acquiesced "retroactively" with the non-return of the Minor to the United States, and therefore the Respondent enjoys the protection under section 13 of the Hague Convention (hereinafter – the Convention), which would prevent the Minor from being returned. Hence the appeal.
The Supreme Court ruled:

a. 
    (1) 
The rule is that when the conditions set out in Article 3 of the Convention – an article which determines what constitutes "The removal or the retention of a child wrongfully" (hereinafter – Abduction) – are met, the court hearing the matter thereunder must order the return of the abducted child to the country from which he was abducted. The categorical language of Article 12 of the Convention indicates that the Authority, and in this case, the Court, has no discretion; It is obligatory to order the return of the minor to his habitual residence from which he was abducted (266F and 267D).

(2) 
The rule regarding the immediate return of the child to his habitual residence from which he was abducted is not the end of the matter. The Convention recognizes several exceptions to this principle, and if the defendant succeeds in proving that his case falls within the scope of one of these exceptions, the court will not be required to order the return of the abducted child. Rather, the return becomes a matter of discretion (267F).
(3) 
The fulfillment of the objectives of the Convention, based on mutuality, requires a uniform interpretation in all Member States. Since the rule under the Convention is the immediate return of the abducted child to his habitual residence, as set forth in Article 12 of the Convention, it has often been ruled that the burden lies with the abducting parent opposing the return, to convince the court that his case falls within the scope of one of the Convention exceptions, where it is not mandatory to order the return of the child to his habitual residence. This means that doubt about the existence of the exception will result in the return of the child. It was also held that the scope of exceptions should be construed in a restrictive and punctual manner, since an overly broad interpretation might lead to the voiding of the Convention from meaning and turning it into a dead letter (268E – F).
b.     (1) 
Pursuant to the provisions of Article 13 (a) of the Convention, there is no obligation to order the return of the minor if it is proved that the abducted parent has acquiesced after the fact with the minor's removal or absence from his habitual residence. The object of the "acquiescence" is the custodial or visiting right of the abducted parent. A parent "acquiesces" with the removal or non-return of the child when it is possible to conclude from his conduct that he waives the urgent fulfillment of the custodial or visiting right given to him by the law of the country in which he habitually resides prior to the minor's removal or non-return (273E – F). 
(2) 
The acquiescence may be in an act or omission; It can be expressed in one-time, explicit conduct, and it can also be implied by the gradual development of a sequence of events, which at some stage culminates in the perfection of acquiescence. However, since "acquiescence" is an expression of the abducted parent to waive the immediate realization of his right to custody, it must be clear and unequivocal (274E – f, 276D).

(3) 
The question of the existence of the "acquiescence" defense can be decided not only on the basis of the testimonies of the parties, but also on the basis of external evidence and testimony. However, the parent who wishes to prove the defense of "acquiescence" must present clear and convincing evidence that the abducted parent waived his right to the immediate return of the child to his place. It cannot be determined that a defense of "acquiescence" exists on the basis of ambiguous statements or on the basis of vague behavior given to various interpretations (276F – G). 
(4) 
In order for the acquiescence to be effective, it must be made while being aware of the relevant data. Therefore, acquiescence made due to a mistake, deception, coercion, or exploitation is subject to cancellation (274F – G).

(5) 
Acquiescence is based, by its very nature, on the subjective will of the abducted parent, which finds expression in objective external behavior. The complementary condition for the perfection of acquiescence is that the acquiescence is understood by the other parent in such a way that the abducting parent is aware that the abducted parent waives the change in the status quo. Therefore, if the abducting parent believes that the abducted parent does not waive his right to the immediate return of the child to his place, he cannot claim acquiescence by that parent, even if such acquiescence may be interpreted by a reasonable person. It follows that the interpretation given to acquiescence is not that of the reasonable person, but rather that of the specific abductor parent (274G – 275A).
(6) 
The mere refraining from applying to the court in a proceeding according to the Convention is in itself not equivalent to acquiescence, if such refraining has an explanation that does not necessarily indicate acquiescence. In addition, when the abducted parent makes arrangements to facilitate the child's stay in the country to which he was abducted, it should be examined whether they express the parent's desire to waive the minor's immediate return to his habitual residence or whether they are an expression of concern for the child during the interim period, until the child's return is arranged, without it constituting any concession whatsoever. The burden in this matter lies with the person claiming the existence of acquiescence (275B, F).

(7) 
Once the acquiescence has been formed, the acquiescing parent who wishes to withdraw from his acquiescence cannot revoke the acquiescence formed retroactively, since the time of "extinguishing the fire" and "the first aid" has already passed. In such a situation, the obligation to order the immediate return of the minor to his place is not revived, but is within the discretion of the court (275G).

c.      (1) 
In the case before us, the telephone conversations between the couple should be interpreted as negotiations on the formulation of the divorce arrangement, inter alia – on the formulation of a custody arrangement, while granting the Petitioner visitation rights. In view of the Petitioner's explicit statements that he is waiting for the minor's return to the United States, the conversations he made should not be considered "acquiescence" to the newly created situation (277F – G).

(2) 
The Petitioner's attempts to return the minor to the United States with the Respondent's consent are legitimate. Against this background, the Petitioner's consent to the registration of the minor to kindergarten must be interpreted as well as his consent to the minor's medical insurance in Israel, as a matter of ensuring proper arrangements for the child during the interim period until his return to the United States (278A – C).

(3) 
The passage of time is a consideration within the framework of all relevant considerations, and its weight shall be determined according to the circumstances of each case on its merits. In the present case, the Petitioner's conversations with the Respondent, while attempting to reach an agreed settlement with her, do not justify viewing the time that elapsed from the abduction until the initiation of the proceedings, in itself, an indication of the Petitioner's waiver of the Minor's immediate return to the United States.

(4) 
The conversations between the couple indicate that the Respondent did not believe that the Petitioner acquiesced with the new situation created after the abduction of the Minor to Israel (278G).

(5) 
The Respondent's argument whereby that the Petitioner has severed contact with the Minor since the Minor's arrival in Israel to this day is not in itself sufficient to decide the matter of "acquiescence" and should be argued within the framework of the custodial claim which will be heard in New Jersey, the Minor's habitual residence. Even her contention that the Petitioner over time did not take an interest in the child and his state, is an argument whose place is in the court deciding on the custody. The same applies to the Minor's integration into Israel, in view of the time that has passed since the initiation of the proceedings to this day. These considerations have no place in the proceeding under the Convention (280G – 281B).

(6) 
The contention that if the custody is eventually given to the Respondent, the travel from Israel to the United States and then his return to Israel to the Respondent's custody is liable to harm him, is true in any event where the question of custody of a minor is determined by his mother, and in any event where the proceedings are prolonged; In fact, accepting this claim is liable to thwart any procedure of return under the Convention (281B – C).
d.     (1) 
The role of the court hearing a proceeding under the Convention is perceived as that of "putting out fires" or as "first aid", in order to negate the results of the abduction and prevent the abductor from benefiting from the fruits of the abduction by restoring the situation to its previous status (269A – B).

(2) 
The Convention's approach is consistent with the assumption that each court, by its very nature and judicial role, will refrain from complicity with illegality and will do all in its power to prevent the sinner from benefiting. A discussion of the issue of custody in circumstances in which a proceeding under the Convention is being held implicates the court in granting validity to illegality. In addition, a hearing in the country in which the child is found due to the abduction may encourage parents wishing to change their custody arrangements to act by way of abduction in order to choose a convenient forum for discussion. It should be added that the hearing of the issue of custody in the court of the country in which the abducted minor is located, when his parents wish to live in different countries, may be prolonged and complicated and frustrate the idea of ​​immediate return (269C – E).

(3) 
Accordingly, the Convention provides that in a proceeding under the Convention, the question of custody will not be heard. As a result of the purpose of the procedure under the Convention, the "best interest of the child" is not examined as an independent consideration before the court discussing the child's return under the Convention, as opposed to a proceeding dealing with custody, where the hearing is entirely around the "best interests of the child". The underlying concept of the Convention is that the issue of custody will be heard before a court in the country to which the abducted minor will be returned (269E – F).

(4) 
The principle of the best interest of the child is an important and central value in any legal system of the various countries that are parties to the Convention, and there is no discussion of minors that ignores their interests. Therefore, even if the principle of the best interest of the child is not an independent value of the Convention, it is undoubtedly a principle that is brought within the framework of the principles expressed in the Convention. The Convention's consideration of the best interests of the child with regard to the procedure for his return is reflected in the determination of the exceptions that grant the court discretion to refrain from returning the child when such exceptions exist (270B – D).
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Verdict
Justice D. Beinisch

The dispute before us pertains to the question of the return to the United States of the son of the Petitioner and the Respondent, who was born on December 29th 1995 (hereinafter – the Minor or the Child) and was brought from New Jersey to Israel by the Respondent. The Petitioner turned to the Family Court for the return of the Minor to New Jersey, the United States, in accordance with the Hague Convention (Return of Abducted Children) Law, 5751 – 1991 (hereinafter – the Hague Convention Law or the Law; The addendum to the Hague Convention Law shall be referred to hereinafter – the Hague Convention or the Convention). The motion was accepted by the Family Court (the Honorable Justice J. Granit), in a manner that determined that the Minor would be returned to New Jersey. The Respondent's appeal to the District Court was accepted by a majority of opinions (Justices S. Rotlevy And A. Mishali against the dissenting opinion of Vice President H. Porat.) The majority opinion held that the Child's return to the United States should not be ordered, since it was proved that the Petitioner had acquiesced in retrospect with the new situation created after the Minor's removal to Israel. The leave for appeal before us was filed against this ruling.

After having heard the parties' representatives, we decided to grant the Petitioner permission to appeal. The dispute that was brought to our door is a painful one; In the manner of such conflicts, it would be good if the fate of a Minor at stake, was determined by way of consent, without requiring judicial determination under the law. In the course of the hearing of the oral arguments, we expressed the hope that the parties would reach an agreed solution, but in vain. Therefore, we will decide on the motion as if an appeal was filed according to the leave that was given.

The factual background and the sequence of events:

1. The parties are an Israeli couple, without additional citizenship. The Respondent's parents live in Israel, while the Petitioner's parents have been living in the United States for the past 20 years. The Petitioner studied for a bachelor's degree in the United States and an MA in Israel. He served in the Israel Defense Forces under mandatory service and standing service. The couple was married in Israel on August 28th 1990. They lived in Israel for monthly rent, and apart from movables and a car – they had no property in Israel.
2. In the summer of 1994, the couple traveled to the United States for a two-week visit to the Petitioner's parents. During the visit, the couple agreed to remain in the United States for a period of "about two years" during which the Petitioner would try to establish himself in a business has will open, while the Respondent would study (the couple disagree on the question of the duration of the stay in the United States that they had agreed upon in advance). A few months later, the Petitioner went to Israel to sell the movables and the car, and brought with him to the United States the couple's clothes. At the beginning of their stay in the United States, the couple acquired a car and even began procedures for obtaining resident status, with the aim of obtaining the certificate called "green card" (the handling of the obtaining of a green card was carried out by the Petitioner). In 1995, the couple purchased an apartment in the United States, which was financed by their parents (about two-thirds) and by a mortgage (about a third). The Petitioner established, together with his father, a company that manages a private medical center in New Jersey, while the Respondent studied for a master's degree. After completing her studies, the Respondent began to look for employment in the United States and applied to several potential jobs.
On December 29th 1995, while in New Jersey, the couple had a son, the Minor subject of the motion before us. The Minor is an American citizen. Until the end of November 1996, he was in the custody of both of his parents, and no legal proceedings were held regarding his custody.
During the couple's stay in the United States, conflicts arose between them – and apparently mainly – due to the Respondent's desire to return to Israel, and the Petitioner's desire to remain in the United States. The parties also talked about divorce, and turned to a marriage counselor and held about 12 meetings with her. Apparently, the consultation did not bear fruit, and the Respondent wanted to return to Israel.
Eventually, at the end of November 1996, the Petitioner agreed that the Respondent would travel with the Minor to Israel. According to the plane tickets presented as an exhibit before the Family Court, the date of the Respondent's and the Minor's flight from the United States to Israel was November 28th 1996, while the date of their flight back from Tel Aviv to the United States was supposed to be December 29th 1996. In practice, the Respondent did not return to the United States, but remained with the Minor in Israel. This date is the date of the "abduction" regarding the exercise of the Hague Convention.
3. After the Respondent failed to return with the Minor to the United States, the Respondent held phone calls with the Petitioner and even recorded them. The first recorded conversation was on December 29th 1996. The other conversations between the parties were recorded in January and February 1997 (the last recorded conversation between the couple was February 19th 1997). In January and March 1997, the Respondent also recorded conversations between her and with Ran Margalit, an Israeli living in the United States.
Each spouse initiated legal proceedings. The Respondent made sure to issue for the Minor an Israeli identity card, and filed with the family court in Israel a claim for alimony in her name and in the name of the Minor (Family Case 26310/97), a property claim (Family Case 26311/97) and a custody claim (Family Case 26312/97). On January 5th 1997, under these proceedings, the Minor's exit from the country was stayed and it was determined that temporary custody of the Minor will be in the hands of the Respondent. Furthermore, temporary alimony for the Respondent and the Minor has been ruled (all of this, before the Petitioner initiated a proceeding for the Minor's return under the Convention).
At the end of March 1997, the Petitioner filed a claim for custody in the New Jersey court. In April 1997, the Petitioner turned to the Family Court in Israel with a motion under the Hague Convention Law for the return of the Minor to New Jersey, the United States.
On May 22nd 1997, in the framework of the custodial claim filed by the Petitioner, the court in New Jersey (the Honorable Justice Grossi) ruled that the Petitioner did not consent to the Minor's transfer to Israel or even to his remaining there. The court further ruled that according to the law of the State of New Jersey, when the Minor was transferred by the Respondent to Israel, both spouses had an equal right to custody of the Minor, to his education, to his upbringing and to his welfare. In view of the fact that the Respondent filed a claim for custody in the Family Court in Israel, the court in New Jersey did not saw fit to decide at that stage in the custody claim, and decided to wait for the response of the Family Court in Israel on the question of proper forum for litigation regarding the custody of the Minor.
The ruling of the Family Court in the Petitioner's claim under the Convention:
4. On August 25th 1997, a partial ruling was handed down in the Family Court in Tel Aviv – Jaffa (the Honorable Justice Granit), in which it was held that the Minor was illegally removed from his habitual residence or was not returned under the Convention, and that no one of the defenses set out in the Convention that were claimed by the Respondent was fulfilled. Therefore, it was ruled that the Minor must be returned to the United States. In a supplementary judgment dated September 8th 1997, the trial court determined the conditions for the return of the Minor and the date of its execution.
Much evidence was brought before the Family Court and many testimonies were heard regarding each of the disputed questions between the parties. At the end of the proceedings, the Family Court determined that the Minor's habitual residence prior to his transfer to Israel was in the United States.
The Family Court also ruled that the decision of the New Jersey Court of May 22nd 1997 indicates that the law of the State of New Jersey grants both parents the right to custody of their child. In view of this, the Family Court reached the conclusion that by failing to return the Minor to the United States, the Respondent violated the Petitioner's right of custody, a right exercised by him prior to the Minor being removed from the United States. In so doing, the Respondent removed the Minor and did not return him to his habitual residence unlawfully, as stated in Article 3 of the Convention.
The Family Court examined whether the Respondent proved defense under the Convention, which would prevent the Minor from returning to the United States. Its conclusion was that the defenses set out in Article 13 of the Convention did not exist; Not the defense of "consent" in advance to remove the Minor from the United States while waiving his immediate return, nor even the defense of "acquiescence" retroactively with the abduction of the Minor by the Respondent.
In its judgment, the Family Court noted that in its opinion the Petitioner was reliable and gave a consistent and unequivocal version, whereas the Respondent seemed to it to be unreliable.
In the absence of a defense for the Respondent, the Family Court ruled that the Minor would be returned to the United States, noting that the Minor would be returned even if the Respondent did not accompany the Minor. Accordingly, it was determined that the appropriate forum for clarifying the Minor's custody claim is the court in the state of New Jersey, the United States. As a result, the Family Court canceled the stay of exit order for the Minor as well as the temporary alimony that was awarded against the Petitioner at the time the motion under the Convention was not yet submitted. The Respondent appealed this ruling, on all its parts, to the Tel Aviv – Jaffa District Court.
The judgment of the District Court:
5. The opinions of the Tel Aviv – Jaffa District Court were divided. The opinion of the President of the Court, Vice-President Porat, remained the minority opinion. The majority opinion was expressed in the opinion of Justice Rotlevy, which Justice Mishali concurred with, according to which the appeal was accepted and the ruling of the Family Court was annulled, on the grounds that the Petitioner had acquiesced "retroactively" with the Minor not returning to the United States. 
The dispute that arose between the judges of the District Court was harsh and related both to the fundamental legal questions pertaining to the interpretation of the provisions of the Convention and to the application of the provisions to the facts of the case. Each of the judges expanded in their opinion an expansive well-reasoned position, supported by references and analysis of the evidence, but each of them arrived at different conclusions.
In his ruling, Vice President Porat expressed dissatisfaction with the plethora of evidence and the multiplicity of witnesses brought before the Family Court. He insisted on the purpose of the Convention to encourage prompt and effective procedures so that children smuggled by one of their parents would be returned to their habitual residence in which the authorized forum was to discuss their custody. In his opinion, the abundance of evidence brought before the trial court for the hearing of the dispute before us, unnecessarily complicated and prolonged the hearings.
Substantively, Justice Porat held that the only measure relevant to determining the "habitual residence" of a minor, within the meaning of Article 3 of the Convention, is the physical factual situation, which is not affected by plans or agreements between the parents; In his opinion, the "habitual residence" should be determined according to the physical location of the child and from the point of view of the child only.
In accordance with this approach, Justice Porat reached the conclusion that the habitual residence of the Minor the subject of the dispute before us was in the United States. Where the Minor was born and raised until he was taken to Israel by the mother without returning him at the agreed time, unlawfully.
Justice Porat examined the defense arguments raised by the Respondent – the "consent" in advance and the "acquiescence" in retrospect – namely, he examined the question whether the father waived the immediate return of the Minor. On the basis of an analysis of the facts and case law, he determined that these defenses were not proven.
His final conclusion was that the appeal against the ruling of the Family Court should be denied and that the Minor should be returned by his mother to the United States as soon as possible.
6. The opinion of the majority judge, Justice Rotlevy, is broad and comprehensive and expresses her view regarding the Hague Convention. The judge attaches great importance to the wealth of evidence before the trial court, analyzes the evidence and examines the facts of the case from similar cases heard in this court. In analyzing the evidence, including reading the transcripts and listening to recorded conversations between the Petitioner and the Respondent, the judge concluded that the trial judge erred when preferring the Petitioner's version over that of the Respondent.
On the basis of the evidence, the judge concluded that the Petitioner used the Hague Convention to threaten the Respondent and to subordinate her to his financial terms. In her opinion, the Petitioner acquiesced after the fact with the Minor remaining with his mother in Israel.
In supporting her conclusion, Justice Rotlevy gave great weight to the fact that the Petitioner did not immediately initiate proceedings under the Convention, even though he was assisted by legal counsel from the outset. The judge also believed that although the Petitioner was aware of the recording of his telephone conversations with the Respondent, "his silence regarding the child's return was deafening". The judge gave weight to the Petitioner's consent to the Minor's enrollment in kindergarten and his consent to register the Minor with an HMO in Israel, and especially to the fact that the Petitioner expressed interest in his telephone conversations on whether the Respondent found work in Israel. All these testify, in the judge's opinion, to a conscious decision on the Petitioner's part to waive the right of immediate return of the Minor to the United States, and are not an expression of concern for the Minor in the interim period until his return. Her conclusion was therefore that the Respondent could have concluded and even concluded in practice that the Petitioner consented to the Minor's stay in Israel. For this reason, the judge held that the exception established in Article 13 (a) of the Convention, which justifies keeping the Minor in Israel, was met.
In addition to the facts of the case, Justice Rotlevy referred to the Hague Convention and to the legal and interpretative problems it raises in her opinion.
In her ruling, the judge criticizes the Hague Convention, which in her opinion "considers the general best interests of the child but not always the best interests of the specific child."
The learned judge believed that the determination that the Minor's best interest will be clarified in the custody dispute and not during the hearing of his return under the Convention is inconsistent with the right of the child whose case is being heard before the court, discussing the proceeding under the Convention. Nor does she hesitate to state that:
"The Hague Convention is inconsistent on certain matters with the 'best interests of the child' under the Convention on the Rights of the Child of 1989, and with the rights of women under the Convention on the Elimination of All Forms of Discrimination against Women of 1979" (page 67 of the ruling).
Regarding the nature of the "habitual residence" under the Convention, the judge disagrees with the approach that the only relevant measure for determining the habitual residence of the child is the physical factual situation, and she believes that consent between the parents has the power to change the habitual residence; However, in the case before us, the judge was not convinced that the evidence presented unequivocally indicates that when the couple arrived in the United States, it was agreed in advance that they would stay for a fixed period of time, and in any event it is apparent, in her opinion, that the couple took steps to extend their stay in the United States. Therefore, despite its interpretation expanding the term "habitual residence," the judge was unwilling to accept the appeal on the basis of this argument.
The judge's final conclusion was that the argument of the defense relating to the Petitioner's "acquiescence" should be accepted, under Article 13 (a) of the Convention. Justice Mishali concurred with this conclusion. Thus, the appeal was accepted by a majority opinion.
The hearing of the appeal:

7. The appeal before us does not require a discussion of all the fundamental questions that the District Court judges disagreed on. This is the case with regard to the question of what is the appropriate test for determining a "habitual residence" under the Convention, as well as the nature of the defense of prior "consent" the abducting parent has under Article 13 (a) of the Convention.
Despite the different approaches of the majority and minority justices regarding the manner of determining the "habitual residence", the justices were united in the opinion that the Minor's "habitual residence" prior to his arrival in Israel was in the United States. We did not see fit to intervene in this ruling of the District Court.
Vice-President Porat, like Justice Granit at the Family Court, held that the Respondent sought to rely on the "consent" defense, but failed to raise the burden in this matter. Justice Rotlevy was of the opinion that this defense argument was not even raised on behalf of the Respondent. In any event, no argument has been brought before us regarding the existence of prior consent on the part of the Petitioner to not return the Minor to the United States.
Therefore, one question remains to be decided in this appeal, namely – whether the Respondent was able to substantiate her claim that the Petitioner had acquiesced retroactively with the Minor's failure to return to the United States.
In order to decide on the question before us, we must first examine the nature of the defense of "acquiescence", as well as the manner in which a determination may be made as to the existence of the defense within the meaning of the Convention. After considering these, we shall examine whether the facts of the case before us indicate "acquiescence" as defined in the provisions of Article 13 (a) of the Convention.
The normative framework:

8. The Hague Convention established an inter-State arrangement whose purpose was to ensure the immediate return of children who had been unlawfully removed from their habitual residence, in violation of the custodial rights of one of the parents by way of smuggling them to another country.
The Convention was designed to combat a phenomenon that has become most common in a world where mobility is extensive and easy, a phenomenon of determining facts concerning the custody of a minor through the unilateral action of one of the parents, which changes the place of residence of a child without the consent of the other custodial parent.
The Convention expresses international agreement on the part of all the signatory states regarding the need to not allow such a unilateral move to succeed by way of shifting the jurisdiction over the custody of a minor from his habitual country of residence to another country, at the choice of one of the parents. The underlying outlook of the Convention views in a negative light the taking of unilateral action in an unlawful manner; This unlawfulness is wrong on the face of it, it violates the custodial rights of the parent from whom the child was abducted, and in the Convention's view it also harms the welfare of the child, whose abduction and relocation are done without prior examination by a competent and appropriate court, while moving him from place to place and cutting him off from one of his parents. Therefore, the Convention establishes uniform arrangements for international cooperation in order to restore the situation to its previous state, and the minor is returned in immediate and urgent action to his habitual residence.
In Israel, the Convention was granted the status of a Knesset Law with the enactment of the Hague Convention Law, which adopted the Convention in its entirety.
Since the enactment of the Hague Convention Law, the courts have resorted to proceedings thereunder many times, and the Convention, whose provisions were included therein, has been extensively interpreted by this court. Therefore, we are not making the first plowing today so as to study the provisions of the Convention, and it is enough if we briefly review our ruling from the recent past in order to ascertain the basic rules required by the Convention.
9. The rule is that when the conditions set out in Article 3 of the Convention – which determines what constitutes "the unlawful removal or non-return of a child ..." (hereinafter – Abduction) – are fulfilled, the court must decide on the return of the abducted child to the country from whence he was abducted. This obligation is expressly set out in Article 12 of the Convention, as follows:
"Where a child has been wrongfully removed or retained in terms of Article 3 and, at the date of the commencement of the proceedings before the judicial or administrative authority of the Contracting State where the child is, a period of less than one year has elapsed from the date of the wrongful removal or retention, the authority concerned shall order the return of the child forthwith.
The judicial or administrative authority, even where the proceedings have been commenced after the expiration of the period of one year referred to in the preceding paragraph, shall also order the return of the child, unless it is demonstrated that the child is now settled in its new environment.
Where the judicial or administrative authority in the requested State has reason to believe that the child has been taken to another State, it may stay the proceedings or dismiss the application for the return of the child".
The categorical language of Article 12 of the Convention ("the authority concerned shall order the return of the child forthwith") indicates that the authority, in our case – the court, has no discretion; It is obligatory to order the return of the minor to his habitual residence from which he was abducted. And in the words of the Honorable Justice M. Cheshin:
"We consider – and emphasize – that this fundamental principle is a mechanistic rule. The determination of these and other facts leads to the conclusion that the court must order the return of a minor to his place of residence" (Civil Appeal 4391/96 Roe v. Roe (Yakobovitz) [1], page 345).
(See also CA 7206/93 Gabbai v. Gabbai (hereinafter – the Gabbai Ruling or the Gabbai Verdict [2], pages 250 - 251).
The rule regarding the immediate return of the child to his habitual residence from which he was abducted is not the end of the story. The Convention recognizes several exceptions to this principle, and if the defendant succeeds in proving that his case falls within the scope of one of these exceptions, the court will not have the legal obligation to order the return of the abducted child. Rather, the return becomes a matter of discretion. Article 13 of the Convention states:
"Notwithstanding the provisions of the preceding Article, the judicial or administrative authority of the requested State is not bound to order the return of the child if the person, institution or other body which opposes its return establishes that –

a)   
the person, institution or other body having the care of the person of the child was not actually exercising the custody rights at the time of removal or retention, or had consented to or subsequently acquiesced in the removal or retention; or 
b)   
there is a grave risk that his or her return would expose the child to physical or psychological harm or otherwise place the child in an intolerable situation.
The judicial or administrative authority may also refuse to order the return of the child if it finds that the child objects to being returned and has attained an age and degree of maturity at which it is appropriate to take account of its views.
…".

Another exception that when proved exempts from the obligation to order the return of the child to his habitual residence is found in Article 12 of the Convention, the wording of which was presented above. According to this article, if the initiation of proceedings under the Convention began after the end of one year from the date of the abduction, and it was proved that the child had already integrated into his new environment, the judicial or administrative authority is not required to order the return of the child. It should also be noted that it is possible to refuse to return an abducted child if the return is not permitted according to the basic principles of the requested State "with regard to the protection of human rights and fundamental freedoms" (Article 20 of the Convention).
Achieving the objectives of the Convention, based on reciprocity, requires a uniform interpretation in all Member States. Since the rule under the Convention is the immediate return of the abducted child to his habitual residence, as set out in Article 12 of the Convention, it has often been ruled that the abducting parent who opposes the return bears the burden of convincing the court that his case falls within the scope of one of the Convention's exceptions, where there is no obligation to order the return of the child to his habitual residence. This means that doubt about the existence of the exception will result in the child's return. It was also held that the scope of exceptions should be construed in a narrow and precise manner, since an overly broad interpretation might lead to the voiding of the Convention from meaning and turning it into a dead letter (see Civil Appeal 5532/93 Gonzburg v. Greenwald [3], pages 293 – 294; Civil Appeal 1372/95 Stegman v. Burke [4], page 438 and Civil Appeal 4391/96 [1] supra, pages 346 - 347).
10. Before I proceed to analyze the exception of "acquiescence" set forth in Article 13 (a) of the Convention, the relevant exception in the case before us, I see fit to comment on the question of the relationship between the best interest of the child and the Law and the Convention, a question that troubled Judge Rotlevy, to the point of raising doubts as to the possibility of implementing the Hague Convention Law.
As for myself, I do not see that there is reason to doubt the principles laid down in the Convention, due to the narrowing of the applicability of the principle of "the best interests of the child." In any event, there is certainly no basis for contemplating the obligation to implement the Convention, since this obligation is established by law.
The role of the court, hearing a proceeding under the Convention, is perceived as that of "putting out fires" or as "first aid", in order to negate the results of the abduction and prevent the abductor from benefiting from the fruits of the abduction by restoring the situation to its previous status (see Justice Netanyahu's ruling in Various Civil Motions 1648/92 Torana v. Meshulam [5], page 45, whose legal determinations were adopted as part of the judgment in Civil Appeal 5271/92 Foxman v. Foxman [6], see also the Gabbai Verdict [2] supra, page 251).
The Convention's approach is consistent with the assumption that each court, by its very nature and judicial role, will refrain from being part of unlawfulness and will do all in its power to prevent the sinner from benefiting. A hearing on the issue of custody in circumstances in which a proceeding under the Convention is being held implicates the court in granting validity to unlawfulness.
In addition, conducting the hearing in the country in which the child is found following the abduction may encourage parents wishing to change their custody arrangements to act by way of abduction in order to choose a convenient forum for the hearing.
Moreover, it should be added that hearing the issue of custody in the court of the state in which the abducted minor is found, when his parents wish to live in different countries, may be protracted and complicated and thwart the idea of ​​immediate return.
Accordingly, the Convention states that in a proceeding under the Convention, the question of custody will not be heard (Articles 16, 17 and 19 of the Convention). As a result of the purpose of the procedure under the Convention, the "best interest of the child" too is not examined as an independent consideration before the court discussing the child's return under the Convention, as opposed to a proceeding dealing with custody, where the hearing is entirely around the "best interests of the child". The underlying concept of the Convention is that the issue of custody will be heard before a court in the country to which the abducted minor will be returned.
Thus, President Barak summed up the legal situation regarding the principle of the best interests of the child in the Gabbai Verdict [2] supra, page 251:
"The term 'the best interests of the child' is not mentioned in the Hague Convention. However, it cannot be said at all that the best interest of the child is not relevant to the Convention. It is impossible to deal with the matter of minors without examining their welfare. Indeed, the basic assumption of the Convention is that the best interest of the child was taken into account and decided when the custody rights were determined. If a claim is made that the best interest of the child necessitates a change in the custodial rights, it is appropriate to discuss it in the child's habitual residence prior to being abducted. The Convention's position is that the abduction of a child should not lead to a change in forum of the discussion regarding their welfare. To the contrary: the abduction of the child is in itself something that could harm their wellbeing".

(See also Civil Appeal 5532/93 Gonzburg v. Greenwald [3], page 296 - 297).
The principle of the best interest of the child is an important and central value in any legal system of the various states that are parties to the Convention, and there is no discussion of minors that ignores their welfare. Therefore, even if the principle of the best interest of the child is not an independent value in the Hague Convention, it is undoubtedly a principle that was brought within the framework of the principles expressed in the Convention.
The Hague Convention's consideration of the best interests of the child with respect to the proceeding of returning the child, is reflected in the determination of the exceptions that give the court discretion to refrain from returning the child when such exceptions exist.
For this purpose, an exception was set forth in Article 13 (b) of the Convention, which states:
"there is a grave risk that his or her return would expose the child to physical or psychological harm or otherwise place the child in an intolerable situation".

The nature and extent of this exception was discussed by this Court in a series of judgments. In the words of President Barak:
"This is a special and narrow 'best interest of the child'. This is not the usual framework of the 'best interest of the child' in determining the right of permanent custody. This is the 'best interest of the child' which is examined as part of the 'first aid' of restoring the situation to its previous state" (the Gabbai Verdict [2] supra, page 252).
Thus, the Convention does not ignore the best interests of the child; It has a duty towards every child to prevent his exposure to physical or mental damage or to place him in an intolerable situation under circumstances in which the court has a basis to determine that there is serious concern of such harm. This affords the child protection from potential harm, expected from his return to his habitual residence.
While it is true that the best interest of the child is protected in the proceeding under the Convention in a more limited manner and by way of negation, i.e. preventing significant harm to the child due to his return, it seems that there is no basis for the concern expressed by the learned District Court judge of the Convention's disregard to the "best interests of the child", and I see not basis for the concern expressed by the judge:
"That the best interest of the child is not taken into account in those cases in which the child is tender in years, where the main caregiver is the mother, who is running away from her husband for reasons of abuse on the part of her husband or the father of her child" (page 66 of the ruling).
The exception that is intended to prevent mental harm to the child or to place him in an intolerable situation may apply in the appropriate circumstances to a situation in which the mother's return to the country of habitual residence is not possible due to her being ill-treated, and this when she cannot be separated from the child without causing significant harm to the child.
Vague concerns arising from concern for the child's welfare are insufficient to exempt the court from ordering his return as required by the Convention. However, the court is not exempt from considering and examining on its merits any case of serious concern for harm to the child's welfare and well-being, where the claim of harm as defined in Article 13 (b) of the Convention is sufficiently proven by the abducting parent.
Regarding the relationship between the exceptions that prevent the return of the child and the principle of the best interest of the child in its broad sense, Justice Goldberg stated in this court as follows:
"The Convention does not ignore the best interests of the child, and alongside the goals underlying it, it sets out exceptions for the return of the child, which express its best interests. These exceptions are intended to provide a way out of a conflict between two interests: the need to annul the act of abduction – which is an act of self-help by one of the parents – to restore the situation to its former status and the need to protect the child's welfare.
... The best interest of the child is not in itself the matter to be decided on, and it comes, if one of the exceptions in the Covenant exists, only as a consideration that determines the balance between the two interests we have discussed above, and justifies refraining from returning the child to his place" (Civil Appeal 1372/95 [4] supra, pages 437 - 438).
The Convention takes into account, while relying on the uniformity of the legal system in this matter, that any court of a state party to the Convention shall not neglect the principle of the best interest of the child when the issue of custody is brought before it for determination. The role of the court that decides on the return under the Convention is, therefore, to act as a temporary way station on the way to the final proceeding.
In view of the temporary nature of the proceeding, the courts hearing proceedings under the Convention undertook to establish a narrow and limited framework in the examination of the best interests of the child. The Convention left the role of protecting the best interests and well-being of the child in the long term in the hands of the court hearing the matter of custody.

It can thus be concluded that the norm set forth in the Convention weighs the relative weight of the interests worthy of protection in the matter of child abduction as perceived by the drafters of the Convention: upholding the law; Respect for the legitimate rights of parents as determined by law in the country of habitual residence and, of course, the best interest of the child as it is generally perceived.

Accordingly, the immediate return of the abducted child is the binding rule, and his keeping in the country to which he was abducted for fear of an anticipated injury due to the return is the exception, which is subject to the discretion of the court.
This is the balancing formula chosen by the Convention's designers to create a uniform and clear law to prevent child abduction and to promote the welfare of children in general.

The arrangement set forth in the Convention in its balancing formula is consistent with the fundamental principles of our system. It was adopted by the Israeli legislature, and our courts are required to act accordingly.

The existence of the conditions that require the return of the Minor
11. In order to examine the question of the return of the Minor within the framework of the proceeding before us, we must first examine whether the conditions that are binding under the Convention have been fulfilled.

As was already stated, the presumption of the case before us is that the United States is the Minor's habitual residence prior to his being brought to Israel by the Respondent. There is no dispute that according to the laws of the State of New Jersey, both the Respondent and the Petitioner had an equal right to raise and care for the Minor (according to the ruling of the court in New Jersey dated May 22nd 1997, which under Article 14 of the Convention can be referred to directly). There is also no dispute that until the Respondent's trip with the Minor to Israel, the Minor was in the custody of both of his parents, so that the Petitioner effectively exercised his rights, as required by Article 3 (b) of the Convention.
According to the Family Court's ruling, which was also accepted by all the panel's judges in the District Court, the Petitioner agreed to the Respondent's travel with the Minor to Israel on November 28th 1996, but his consent was subject to the Minor returning to the United States by December 29th 1996. When the Respondent did not return the Minor to the United States on December 29th 1996, she unlawfully violated the Petitioner's custodial rights granted under the law of the Minor's habitual residence (Article 3 (a) of the Convention). Therefore, as of December 29th 1996, the Minor was not returned, unlawfully, and therefore this is the date of the "abduction" for the purposes of the proceeding before us.
Israel and the United States are parties to the Convention. The age of the Minor before us is less than 16 years old (at the time of the abduction, the Minor was about a year old and today he is about three and a half years old). The petition for the Minor's return under the Convention was filed by the Petitioner in the Family Court in Israel in April 1997, about four months after the abduction, i.e., before a year has passed from the abduction. In view of this, the normative point of departure lies in Article 12 of the Convention, which calls for the immediate return of the Minor to the United States. The exception whose existence should be examined according to the arguments of the parties before us is the exception of "acquiescence" set out in Article 13 (a) of the Convention.
The "acquiescence" defense under Article 13 (a) of the Convention

12. The exception to the obligation to return the Minor provided for in Article 13 (a) of the Convention distinguishes between "consent" and "acquiescence". The difference between these two is in the time. The "consent" is given in advance, whereas the "acquiescence" is done retroactively. We will focus on the exception of retroactive "acquiescence".

According to the provisions of Article 13 (a), there is no obligation to order the return of the Minor if it is proved that the abducted parent has acquiesced after the fact with the minor's removal or his non-return to his habitual residence.
The object of the "acquiescence" is the custodial or visiting right of the abducted parent. A parent "acquiescing" with the removal or non-return of the child, when it is possible to infer from his behavior (in the broad sense) that he waives the urgent fulfillment of the right of custody or visitation given to him by the law of the state of his habitual residence immediately prior to the removal or non-return of the minor. Thus, the exception means that the circumstances and behavior of the abducted parent indicate that he acquiesced with the change in the status quo, while relinquishing his right to immediately return the situation to its former status (see the Gabbai Verdict [2] supra, page 257 - 258 and the references therein).
The exception regarding retroactive acquiescence of the act of abduction is prompted by the very purpose underlying the Hague Convention, as determined by Vice-President Elon:

"The reasoning for this qualification is that if and when the parent whose custody the minor has been removed from has agreed to or acquiesced to the act of removal, there is no need for 'first aid' and urgent and immediate action to 'put out a fire'. Once such consent or acquiescence exist, one can infer from them that the parent whose child was removed from his place of residence, would prefer to deal with the matter in a different way than the immediate returning to the habitual residence.
...
A parent who acquiesces to the act of removal expresses in this manner the fact that the reality created as a result of the minor being removed from his habitual residence does not result in urgency and haste that require the immediate and instantaneous implementation of the Convention, and that alternative ways of resolving the conflict can be found in relation to the minor's custody rights, within the framework of the new reality that was created in the act of removal" (Civil Appeal 473/93 Leibowitz v. Leibowitz [7], pages 70 - 71).

The "acquiescence" exception was examined extensively in the Gabbai Ruling [2], in the opinion of President Barak. As for the other exceptions, it was also determined with respect to the acquiescence exception that the burden of proof rests with the person claiming its existence, and that the exception shall be construed so as not to void the Convention of its meaning (the Gabbai Verdict [2] supra, pages 256 - 257).

It was also held that the acquiescence may be in an act or omission; It can be expressed in one-time, explicit behavior, such as the signing of an agreement with the abducting parent regarding the non-return of the child. The acquiescence can also be implied by the gradual development of a sequence of events, which at some stage culminates in the perfection of acquiescence (see the Gabbai Verdict [2] supra, page 258. See also Civil Appeal 473/93 [7] supra, pages 72 - 73).

A precondition for the existence of acquiescence with the abduction is that the abducted parent be aware of the child's removal and of the fact that the abducting parent has violated his rights. In other words, for the acquiescence to be effective, it must be made while being aware of the relevant data. Therefore, acquiescence made due to a mistake, deception, coercion, or exploitation is subject to cancellation.

The acquiescence is based, by its very nature, on the subjective will of the abducted parent, which finds its expression in objective external conduct. The complementary condition for the perfection of acquiescence is that the acquiescence is understood by the other parent in such a way that the abducting parent is aware that the abducted parent waives the change in the status quo. Therefore, if the abducting parent believes that the abducted parent does not waive his right to the immediate return of the child to his place, he cannot claim acquiescence by that parent, even if such acquiescence may be interpreted by a reasonable person. It follows that the interpretation given to acquiescence is not that of the reasonable person, but rather that of the specific abductor parent (the Gabbai Verdict [2] supra, page 258).
It was further held that the very refraining from a motion to the court in a proceeding under the Convention is in itself not equivalent to acquiescence, if such refraining has an explanation that does not necessarily indicate acquiescence. It is possible that the abducted parent searched for his child and did not turn to the court because he did not know where the child was; The abducted parent may have been unaware of his rights; He may have conducted negotiations through which he sought to realize his right to the peaceful return of the child (the Convention encourages this phenomenon in Article 7 (c) and in Article 10). In the words of President Barak:

"Even prolonging negotiations – and even during the course of the child going to kindergarten or school – do not alone indicate 'acquiescence'. It is also the case if during negotiations, the possibility of the child remaining in the country to which he was abducted is discussed. As we have seen, acquiescence is a conscious decision to waive the right of immediate return given to the 'abducted' parent. Conducting negotiations in good faith does not usually coincide with such a waiver" (the Gabbai Verdict [2] supra, page 258).

Following these remarks, President Barak held that there are many cases in which the abducted parent continues his efforts to return the child, but out of concern for him, agrees that the child will go to kindergarten or school. This consent to the child's stay in the country to which he was abducted is not necessarily an agreement to the new status quo that has been created, while waiving the immediate fulfillment of the custodial or visitation right given to the abducted parent under the Convention (the Gabbai Verdict [2] supra, pages 257 – 258). When the abducted parent makes arrangements to facilitate the child's stay in the country to which he was abducted, one should examine whether they express the parent's desire to waive the minor's immediate return to his habitual residence or whether they are an expression of concern for the child during the interim period, until the child's return is arranged, without it constituting any type of concession. The burden in this matter rests with the person claiming the existence of acquiescence (the Gabbai Verdict [2] supra, pages 258 - 259).

Once acquiescence has formed, the acquiescing parent who wishes to retract his acquiescence cannot retroactively revoke the acquiescence formed, since the time of "putting out fires" or "first aid" has already passed. In such a situation, the obligation to order the immediate return of the minor to his habitual place is not revived, but is within the discretion of the court (Civil Appeal 473/93 [7] supra, page 73).

These guiding principles that were determined in our case law are also consistent with the accepted interpretation of the exception of "acquiescence" in the case law of other states that are parties to the Convention (see Levesque v. Levesque (1993) [9] and Friedrich v. Friedrich (1996) [10]; in England: Re A and anor (minors) (abduction: acquiescence) (1992) [12] and: In re H. (Abduction: Acquiescence) (1997) [13]); For an interpretation of the exception of "acquiescence" in France, see L. Silberman, "Hague Convention on International Child Abduction: A Brief Overview and Case Law Analysis" [14]).

This interpretive approach to the provisions of Article 13 (a) is intended to give substance to the need for a narrow interpretation of the Convention's exceptions, in order to enable the attainment of the Convention's objectives without turning it into a dead letter.
13. The question that the court will have to ask when it comes to rule on the existence of "acquiescence" is whether the abducting parent furnished sufficient factual basis to determine that the abducted parent acquiesced to the change in the status quo, thereby waiving the minor's immediate return.

It is difficult to define in advance all the circumstances from which "acquiescence" can be inferred. However, since the "acquiescence" is an expression of the abducted parent to relinquish the immediate realization of his right to custody, it must be clear and unequivocal.
A positive act of acquiescence is generally easier to identify and will be expressed clearly in writing or orally. It is impossible to conclude it from statements given to various interpretations, statements that were not clearly understood by the abducting parent. When acquiescence is not explicit but implied by behavior, it is more difficult to identify, and generally its existence must be inferred from consistent and unambiguous conduct (with respect to active and passive acquiescence, see Re A and anor (minors) (abduction: acquiescence) [12] and In re H. (Abduction: Acquiescence) [13]).
The question of the existence of the "acquiescence" defense can be decided not only on the basis of the testimonies of the parties, but also on the basis of external evidence and testimonies. However, the parent who wishes to prove the "acquiescence" defense must present clear and convincing evidence that the abducted parent has waived his right to the immediate return of the child. The existence of the "acquiescence" defense cannot be determined on the basis of ambiguous statements or on the basis of vague behavior given to various interpretations.

 
From the general to the specific: Did the Petitioner acquiesce with the abduction?

14. A wealth of evidence was presented to the Family Court. The majority judge in the Court of Appeals examined the evidence in the trial court and even listened to recordings of conversations between the couple.

The counsel for the Respondent again pointed to evidence to substantiate the claim that the Petitioner had acquiesced retroactively with the new status quo created upon the transfer of the Minor from the United States to Israel by the Respondent. In view of the sensitive nature of the dispute, I too saw the need to analyze the evidence, and especially the conversations recorded between the couple.
After reviewing the evidence to which we were referred by the parties, I believe that the Respondent did not raise the burden, and did not prove the Petitioner's "acquiescence" with the abduction of the Minor.
In order to raise the burden imposed upon her, the Respondent had to present clear, concise and convincing evidence of the existence of "acquiescence". When examining the question of the existence of the "acquiescence" exception, it is not sufficient to make do with mere snippets; It is important to take a comprehensive view and examine all the circumstances. One should not focus on one detail or another, but look at the full reality and the meaning that arises from it as to the acquiescence of the abducted parent (see the Gabbai Verdict [2] supra, pages 259 - 260).
The transcripts of telephone conversations between the couple in January and February 1997, as well as the affidavits of Ronen Rubin and Adv. Dan Avidan indicate that the Petitioner was aware that his marriage with the Respondent had come to an end. It seems that he considered agreeing to the Minor growing up with the Respondent in Israel, but his consent to this was conditional upon arrival at a comprehensive arrangement; It transpires that the Petitioner refused to lend a hand to the formulation of such an arrangement, as long as the Minor resides in Israel.
Accordingly, I believe that telephone conversations between the spouses in January – March should be interpreted as negotiations on the formulation of the divorce arrangement, and among other things – on the formulation of a custody arrangement, while granting the Petitioner visitation rights. In view of the Petitioner's explicit statements that he is waiting for the Minor's return to the United States, the conversations he held should not be viewed as the Petitioner's "acquiescence" the new situation. It is true that the Petitioner's statements should be examined carefully, considering that they were formulated on the advice of a lawyer (and this assumption appears to be founded, since a layman would not know to request the return of the child to his "habitual residence"), but still, these statements indicate that the Petitioner did not acquiesce with the Minor's presence in Israel. I concur with the Respondent's claim that the Petitioner did not raise his voice or threaten during the conversations with her when demanding the immediate return of the Minor to the United States, but this does not indicate "acquiescence", but rather attempts to conduct negotiations with the Respondent.
The Petitioner's attempts to bring the Minor back to the United States with the Respondent's consent are legitimate. As stated, I believe that one should be careful not to interpret negotiations between spouses within reasonable limits, as a waiver of the abducted parent's right to the immediate return of the minor, and the parties should be allowed to reach an agreed solution (see in this matter the above article [14] by Prof. Silberman, page 26, which calls upon the courts to be careful not to interpret negotiations as "acquiescence". See also Wanninger v. Wanninger (1994) [11] and In re H. (Abduction: Acquiescence) [13], page 574).
Against this background, the Petitoner's consent to the Minor's enrollment in kindergarten and his consent to register the Minor with an HMO in Israel, as caring for proper arrangements for the child during the interim period until his return to the United States.
Indeed, about three months have elapsed from the day of the abduction until the Petitioner filed a custody claim in New Jersey; And three and a half months have elapsed since the abduction, and until the Petitioner initiated proceedings for the return of the Minor under the Hague Convention. This, even though the Petitioner was aware of the existence of the Hague Convention even before December 29th 1996, the day of the abduction. The passage of time is a consideration within the framework of all relevant considerations, and its weight will be determined according to the circumstances of each case on its merits (see Civil Appeal 473/93 [7] supra, pages 72 - 73). In the present case, it seems to me that the Petitioner's conversations with the Respondent, while attempting to reach an agreed settlement with her, do not justify seeing the time that elapsed between the abduction and the initiation of the proceedings, in itself, an indication of the Petitioner's waiver of the Minor's immediate return to the United States.
Thus, the Petitioner's statements or conduct should not be regarded as "acquiescence" or an expression of a "waiver" of the return of the Minor to the United States, for the purpose of determining the custody and its terms there. Not only was there no "acquiescence" on the Petitioner's part, but even if it were possible to attribute to the Petitioner an expression that contained "acquiescence", it is clear from the content of the conversations that the Respondent did not conclude its existence, and therefore "acquiescence" was not formulated in this case.
The conversations between the spouses indicate that the Respondent did not believe that the Petitioner accepted the new situation created after the abduction of the Minor to Israel. For example, in the transcript of the recorded conversation of January 1st 1997 between the Respondent and Ran Margalit, an Israeli friend in the United States, the Respondent said:
"I went to see a lawyer, he told me you are dumb, you did not record anything, and he was not militant, he told me, but go home now, turn on the tape recorder, buy good equipment and sit down and record, and I did. I recorded a long conversation with him. He knew that he was recorded in it because it was a 'milking', and here and there he stumbled and his stumbling was enough so that today I could raise Ben in Israel quietly and calmly. That is all I needed ..." (emphasis added – DB).
I am prepared to accept the Respondent's version in her court documents, according to which the Petitioner knew that he was being recorded and therefore, in practice, he was not "milked", as she put it. Nevertheless, it seems that had the Respondent believed that the Petitioner acquiesced with the new status quo, she would not have used this terminology.
The recorded conversations show that both sides were briefed by lawyers. In a conversation dated January 12th 1997, the Petitioner repeated as a "parrot" the demand that the Respondent return home and that she took unilateral measures. It is difficult to believe that from this conversation, the Respondent could have learned of "acquiescence". The Petitioner's consent arising from this conversation, according to which the Minor will remain in the custody of the Respondent up to the age of 13, is concurrently accompanied by a demand to establish terms for visitation arrangements. Not only did the Respondent not internalize the message of "acquiescence" on the part of the Petitioner, but it appears that she consistently responded to his demand to "return home" conditional on her doing so only if he promised that she would be able to return to Israel with the child if she was not happy. The Petitioner, on his part, would not give any such promise or grant any request regarding limitation of stay in the United States. 

I further find in the transcript of the conversation between the couple dated January 12th 1997 the statement:
"Shirley: So why are you sending an attorney?
Tiran: ... if you want to come here I am willing to try again. No letters, no commitments, nothing ... if not then let's talk about a divorce arrangement and we're done.
...
Shirley: Look, Hagai [Adv. Hagai Carmon – DB] has been sent to me to warn me before the Hague Convention, and that scared me very much ...
Tiran: What to do, this is the reality, this is the reality. These are the facts.
Shirley: Yes, are you going to file a lawsuit against me?
Tiran: No, I did not initiate any procedures that I could initiate two months ago".

These statements do not fit in any way with the receipt of a message of "acquiescence".
The subject of the Convention and the possibility that the Petitioner will employ it, was raised several times by the Respondent in various conversations (on January 14th 1997 and on February 19th 1997).
The conversations therefore indicate that the Respondent did not really believe that the Petitioner gave up on the return of the Minor to the United States. Since it is the understanding of the abducting parent, not the understanding of the "reasonable person", which determines the question of the perfection of the "acquiescence" defense, this also negates the acquiescence exception in the case before us.
In an attempt to distinguish between the matter before us and the matter discussed in the Gabbai Verdict [2] supra, the learned District Court judge gave great weight to the fact that the Petitioner consented to the Respondent working in Israel.
In this matter I will add that I did not get the impression that the Petitioner encouraged the Respondent to find work in Israel, in such a way that the Respondent was given an unequivocal message that the Petitioner had given up the return of the Minor to the United States. Indeed, in the transcript of the conversation of January 12th 1997, the Petitioner said to the Respondent: "You are in Israel, you are going to start to find work in Israel, you have a child". However, these comments were made by the Petitioner by the way, as part of a conversation between the spouses regarding the amount of money the Petitioner will send to the Respondent. The subject of the Respondent's work in Israel came up again in the couple's conversation of February 19th 1997. In this conversation, the Respondent pointed out to the Petitioner that she is unwilling to have the Minor stay with the Petitioner in the United States for two months a year, since such an arrangement would require her to leave her work for two months each year in order to accompany the Minor. The subject of Respondent's work in Israel was raised by the Respondent. In the overall context of the matter, it seems to me that the subject of the Respondent's work in Israel was raised as part of the negotiations between the spouses regarding the custodial and visitation arrangements of the Minor, in a manner that cannot be deemed as being of decisive importance to the matter of "acquiescence".
It is true that in the course of the Petitioner's conversations with the Respondent, the Petitioner did not express proper interest in the fate of his son and his situation, and his main preoccupation was with the relationship between him and the Respondent. At the same time, no express or implied expression was given for waiver on his part of the child's return, without proper arrangements being made in proceedings in the United States.
At the end of the proceeding, it should be mentioned that even if – notwithstanding all of the above – some doubt would have remained as to the existence of the "acquiescence" defense, it would have worked for the Petitioner.
15. The Respondent's contention that the Petitioner has severed contact with the Minor since the Minor's arrival in Israel to this day is not in itself sufficient to decide the question of "acquiescence" and should be claimed within the framework of the custodial claim which will be heard in New Jersey. Her claim that the Petitioner did not take an interest in the child over the course of time and in his state is an argument whose place is in the court dealing with custody. The same applies to the Minor's integration into Israel, in view of the time that has passed since the initiation of the proceedings to this day. If these arguments are proven, it is presumed that the court in New Jersey will take these factors into account when making a determination on the question of the Minor's guardianship and the question of his future residence. However, these considerations have no place in the proceeding before us, which is conducted according to the Convention (compare Civil Appeal 4391/96 [1] supra, pages 350 – 351; Civil Appeal 5532/93 [3] supra, pages 301 - 302, as well as Leave for Civil Appeal 2610/99 Anonymous v. Anonymous [8]).

It would be argued that considering the chances that the custody will be given at the end of the procedure to the mother, the moving of the Minor to the United States and then returning him to Israel to the custody of the Respondent may in itself harm him. This argument is usually true in any case where the question of custody of an infant with his mother is heard, and in any case where the proceedings are protracted; In fact, acceptance of this claim is liable to thwart any procedure of return under the Convention. One can understand the Respondent who wishes to continue her life in Israel in a warm family framework that takes care of her and her son, and in her familiar social and cultural environment. This does not constitute justification for the non-return of the Minor to the United States under the Convention, in order to discuss the custody there, just as the abduction does not infringe on the rights of the Respondent to custody. If we comply with the motion not to return the Minor, we will deviate from the accepted application of the Convention, limit the number of cases in which a parent who abducted his child will be required to return him to his habitual residence, and the purpose of the Convention will be thwarted.
In conclusion, I would like to point out that, exceptionally, the matter before us evoked an attitude expressing an extreme, almost personal position by the judges towards the parties involved.
Both the judgment of the Family Court and the judgment of Vice-President Porat in the District Court, depict a picture whereby the Respondent acted in bad faith, with emotional extortion of the Petitioner (page 49 of the District Court's ruling). Justice Rotlevy held that the Petitioner was the one who took a cruel and cynical approach towards the Respondent, while exercising emotional blackmail against her (page 76 of the District Court's ruling).
The lengthy discussion revealed a picture of the parties, their behavior and their feelings. Each spouse felt disappointed and hurt, as is unfortunately common among couples who are involved in divorce proceedings, each spouse took steps that are not necessarily in good faith, and behaved with uncompromising rigidness toward the one with whom he had previously had a family and love. However, the evidence indicates that the Petitioner is a devoted mother whose concern for her son is her top priority. I hope that the two spouses before us will be able to change their ways, and reach an arrangement that will serve the best interest of the child and that will end the conflict between them quickly so that each of them can open a new chapter in his life.
On the basis of all the above, I have reached the conclusion that the Respondent did not lift the burden and did not prove that the "acquiescence" defense set forth in Article 13 (a) of the Convention existed. Therefore, the appeal is to be accepted in such a way that the Minor will be returned by the Respondent to the United States, subject to conditions set by the Honorable Justice Granit in the Family Court, and subject to the amendment made by the Honorable Vice President Porat in the District Court. The Respondent will accompany the Minor for the purpose of the proceeding to be held in the United States under the conditions set forth above.
In parenthesis, I would like to point out that a letter submitted to the District Court by the Director of the Department of International Affairs at the State Attorney's Office revealed that there has been a change in the policy of immigration and naturalization authorities in the United States, as well as in the State Department's policy. We learned that today, a parent who is not eligible to receive a visa to the United States, is entitled to return his child to the United States and obtain a special permit to stay there until the end of procedural proceedings on the custody of the child. In view of this, the Respondent may return to the United States with the Minor for the duration of the custodial trial there. It is presumed that the court in New Jersey will consider the fact that the Respondent has no legal status in the United States in the context of the discussion of custody of the Minor and his future residence.
Therefore, the appeal should be accepted. The Respondent shall bear attorney's fees and expenses in the total amount of NIS 10,000.
President A. Barak

I concur.

Justice T. Strasberg-Cohen

I concur.
It was decided, as stated in the verdict of Justice Beinisch.

Rendered today, 30 of Sivan 5759 (June 14th 1999). 

Decision
Upon the handing down of the verdict, the Respondent's counsel asked us to arrange additional and detailed terms relating to the manner of returning the Minor to the United States. We considered the requests and decided as follows:

1. With the Petitioner's consent, the Minor shall remain in the United States with his mother and shall not be separated from her.

2. The Central Authority under the Hague Convention will assist in obtaining a visa for the Respondent for the duration of the proceedings. Both parties shall cooperate as required for the purpose of obtaining the visa, and shall take all necessary steps to obtain the visa. The Central Authority will also clarify with the American authorities the question of the existence of criminal proceedings in the United States against the Respondent for the abduction.

3. The alimony ruled for the period of return in accordance with the decision of the Family Court and with the consent of the parties' attorneys, in the amount of $ 1,250 per month, shall be paid each month for the entire period of stay in the United States unless a ruling or another decision is given concerning the alimony by a competent court in the United States.
The alimony for the first two months in the amount of $ 2,500 will be deposited in advance with the Respondent's counsel prior to her departure for the United States. These amounts will be transferred to the Respondent upon her arrival in the United States.
4. In the event the Petitioner filed a criminal complaint in the United States against the Respondent, the Petitioner shall notify the competent authorities in the United States of its cancellation and shall submit an affidavit to us that he has done so and that he undertakes not to initiate criminal proceedings against the Respondent in this matter. 
With the consent of the Petitioner's counsel, we determine that the date of the Minor's return will be no later than July 31st 1999.
Rendered today, 30 of Sivan 5759 (June 14th 1999). 

Mini ratio decidendi:

* Family – Custody of minors – return of abducted children

In accordance with the Hague Convention (Return of Abducted Children) Law, 5751 – 1991 – the purposes of the Hague Convention – the rule regarding the obligation to return a minor to the place of residence from which he was abducted – lack of discretion to the court – the exceptions set forth in the Convention – the court's discretion in the event that one of the exceptions exists – the interpretation of the exceptions and the burden of proving them – the acquiescence exception in Article 13 (a) of the Hague Convention – its interpretation – the relationship between the best interests of the child and the Hague Convention (Return of Abducted Children) and the Hague Convention.
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